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Shariat Petition No.29/I of 1993

LI
JUDGMENT :

M. MAHBOOB AHMED, CHIEF JUSTICE.- 37 petitions

detailed hereunder have been filed under Article 203D
of the Constitution of the Islamic Republic of Pakistan
questioning the validity of various provisions viz:
sections 4, 5, 6 and 7 of the Muslim Family Laws
Ordinance, 1961 (hereinafter called-the Ordinance)

on the touch stone of Injunctions of Islam. Shariat
Petition Nos. 29/I, 32/I, 37/1,542/1 ail éf 1998 3/,
of 1993, 3/F. 28/T of 1994¢GHT el B8/ and  LIV/E Vot
1994, 5T ABYT. and 19T SoENE995 S 5/, 7L of 1895,
3/ L, AfT, 6(T,; 10/I, L1/ivand I3fEval 1996 and 10FLT

of 1997 and 4/L of 1997, Shariat Miscellaneous
Application No.14/I of 1997, Shariat Petition No.10/T
of 1998, I)L and 2/L of 1998 and 14/I of 1999 seek

declaration te the effect that section 4 of the

Ordinance is violative of the Injunctions of Islam.

Through Shariat Petition No.16/I of 1994
declaration has been sought for that section 5 of

g

the Ordinance is against the Ijunctions of Islam.

By
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Shariat Petition Nos. 26/I of 1994 . 2/P of
1996 and 2/I of 1996 have questioned the validity of
section 6 of the Ordinance on the touch stone of
Injunctions of Islam while Shariat Petition Nos.4/T
of 1994, 11/1 of 1998 and 7/L of 1999 seek a
declaration to annul section 7 of the Ordinance as a
whole being against the Injunctions of Islam whereas
in Shariaf Petition No.7/I of 1995 sections FAEES ) -
(3) and (4) of the Ordinance have been sought tg be
declared as opposed to Injunctions of Islam, while
Shariat Petition No.21/I of 1995 seeks blanket

declaration qua sections 4 and 7 of the Ordinance to

be violative of the Injunctions of Islam.

As already mentioned above iﬁ view of the
position that various provisions of the same Ordinance/
Law have been questioned through the aforementionegd
petittions We propose to deal with these petitions

through this single judgment.
3_ k1

Muslim Family Laws Ordinance is an enactment

which according to its preamble was intended to give

ST ECAEE
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et egitoNcemEain recommendations of the Commission

on marriage and family laws. To comprehend fully

the importance of the subject of this Ordinance L2
appears appropriate to give some historical back-
ground. In the early fifties a sizeable 'segment

of the society and in particular the female sector

had mental reservaﬁions as regards the treatment

meted out'to women by the male dominated society.

The All Pakistan Women's Associati;n a body which
claimed to represent the women point of view was in
the forefront in claiming legislation to protect

their rights and had in fact started agitation. To
alleviate the situation, the then Government
constituted a Commission to consider the various
aspects of the demands and make recommendations in
relation to the family system. - Initially it was
comprised of (1) Khalifa Shauja-ud-Din, (2) Dr.Khalifa
Abdul Hakim, (3) Maulana Ehtishamul Hag, (4) Mr.Enayat-
ur—-Rehman, (5) Begum Shah Nawaz, (6) Begum Anwar G. -

<

Ahmad and (7) Begum Shamsunnihar Mahmood. Maulana

B LI e
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Ehtishamul Hag was the only Alim Member of the

Commission. The reference to Commission inter-alia

was to make a report on the proper registration of
marriages and divorces, the right exercisable by

either partner through a court or by other judicial
means, maintenanée and the establishment of Special

Courts to deal expeditiously with cases affecting

women rights.

A

4, The first meeting of the Commission was

held on 5th of October,

1955 when matters of procedure

etc. were considered and its Secretary was assigned the
duty of framing a questionnaire but shortly thereafter

the President of the Commission, Dr.Khalifa Shuja-ud-Din

died of a heart attack and the Commission proceedings

o

remained suspended for some time. However, within a

short span a former Chief Justice of Pakistan, Mian -
Abdul Rashid, was appointed in place of late Dr.Khalifa
Shuja-ud-Din as the President. The new President

rightly pointed out that the preparation of the

questionnaire being a very important step should be

e P, ..
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undertaken by the Commission it;elf rathe: than
entrusting it to the Secretary. Ultimately a
guestionnaire both in Urdu and English was prepared
and its translation in Bengali was entrusted to
Begum Shamsunnihar Mahmood. The Commission
thereafter circulated the guestionnaire to elicit
public opinion. The questions framed which are

relevant to the provisions under examination in

4

this judgment were as under:-—

RE-SECTION 4

Under the heading 'Trheritance and Wills

Question No.3 was framed as under:-

"Is there any sanction in the Holy Quran
or any authoritative Hadeth whereby the
children of the predeceased son or

daughter are excluded from inheriting

property?"

RE—-SECTION 5

Under the heading 'Nikah' questions inter-

alia framed were as under:-

5

"Questions No.l:- Should Nikah be performed

by State-appointed Nikah-Khawans only?

e 2 IR
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questions

_15_

Question No.2:- Should there be compulsory
registration of marriages, and if so, what
machinery should be provided therefor? What
should be the penalty, if any, and who is to

be penalized for non-registration?

Question No.9:- Should a standard Nikah-Nama
be prescribed and its exXecution made compulsory

at the time of solemnization of the Nikah?2"

RE-SECTION NO.5

Under the heading 'Polygamy following

were framed: -

"Question No.l:- The Quranic verse dealing
with polygamy occurs only in connection with
the protection of the rights of orphans
(Verse III. Surat Al —Nisa), Isg polygamy
prohibited except when the protection of

the rightsof the orphans is the main bbjective?

Question No.2:- Sho&ld it be made obligatory
Oon a person who intends to marry a second
wife in the life-time of the first to obtain

an order to that effect from a court of law?

Question No.3:- Should it be laid down that
no court cangrant such an order till it is

satisfied that the applicant can support

both wives and his children in the standard

©f living to which he and his family have

been accustomed?

Question No.4:- Should it be laid down that

A o2 R e B
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the court shall make provision that at least
one half of the salary of such an individual

is paid directly to the first wife and her

child;en?

Question No.5:- In the case of persons who
do not enjoy a direct salary should the court
demand guarantees from the applicant for the

. paymentof at least half his income to the first

wife and her children?

RE-SECTION 7

Under the heading 'Divorce' No question
directly relevant to this section was framed by the

Commission.

After due deliberations the Commission issued
its report, wvide thification, dated 1llth of June, 1956,
which was published in the Gazette of Pakistan
Extraordinary, dated 20th of June, 1956. This réport
of the Commission was dissented to by the only Alim
Member, Maulana Ehtishamul Hag, who gave his own note
of dissent. Aﬁter the issuing of the report warious
recommendations of the Commission were incorporated

in the Mus'lim Family Laws Ordinance, 1961. Some of

the provisions of the Ordinance are in gquestion in the

petitions under disposal by this judgment.

— /7 =
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It may also be observed that the Ordinance
aforementioned came under sewere criticism by Ulema of
various schools of thought who rose in revolt and
issued a géneral statement declaring the Ordinance

to be contradictory to the express commandments of
the Holy'Quran and the Sunnah of the Holy Prophet
(Peace be upon him). This statement has been placed
on record By the petitioners. However, the law has
continued to remain in force till date though it has

always remained controversial.

The President's Order No.3 of 1979 i.e. the
Constitutional (Amendment) Order of 1979 was promulgated
on 7th of February, 1979. By virtue of Article 203B
of this Constitutional (Amendment) Order jurisdiction
was conferred on the High Courts to examine and decide
the question Wﬁether or not any law or provision of
law is repugnant to the Injunctions_of Islam as laid
down in the Holy Quran and the Sunnah of the Holy
Prophet (P%ace be -upon him). Invoking the above

jurisdiction a petition was filed in the Peshawar High

SRR L
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Court for the_first time challenging the validity of
section 41 of the Muslim Family Lan Ordinance,1961. The
Shariat Bench of‘Peshawar High Court vide judgment
reported as Mst.Farishta Vs. Federation of Pakistan

(PLD 1980 Peshawar 47) held that section 4 of the

Ordinance was opposed to the Injunctions of Islam.

Appeal against this judgment of the Peshawar
High Court was taken to the Shariat Bench of

the Supreme Court of Pakistan on which the said
judgment was set aside on the ground that section 4

of the Ordinance comes ﬁithin the pﬁrview of the
Muslim Personal Laws hence the examination of the same
was beyond the jurisdiction of the Shariat Bench of
the Péshawar High Court. This judgment oflthe Shariat
Bench of the Supreme Court of Pakistan is reported as

PLD 1981 S€ 120. This view held the field for a

considerable long time.

9 Constitution was again amended by President's

Order No.l; dated 25th of June, 1980 and Chapter 3A

was added to it whereunder the Federal Shariat Court

e By A
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was constituted. A number of Shariat Petitions were
filed before the Federal Shariat Court questioning
the provisions of Zakat and Ushr Ordinance, 1980.
These were decided ?y a single judgment titled Dr. -
Mahmood-ur-Rehman Faisal Vs. Secretary, Ministry of
Justice, Law and Parliamentary Affairs and others
reparktedlas T PhLDE 19 94 BHEE: 35 e sebpetitions  were

dismissed holding as under:-

"On the expiry of the period of 10 years
the fiscal laws have now come within the
jurisdiction of this Court but Muslim
Personal‘Law still remains out side the
pale of authority of this Court and so the
Zakat and Ushr Ordinance of 1980, which

falls within the defihition of Muslim

Personal Law, is out side the jurisdiction
/

of thisSConst !
10 Against the above mentioned decision of this
Court appeal was taken to the Shariat Appellate Bench
of the Supreme Court of Pakistan. The Shariat Appellate
Bench of the Supreme Court of Pakistan decided the
appeal on i3th of-June, 1993 in the case tiled "Dr.

Mahmood—-ur-Rehman Faisal Vs. Government of Pakistan"

e e 2O s
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reported as PLD 1994 SC 607. Hon'ble Shariat Appellate

Bench cf Supreme Court of Pakistan differed with the
earlier view of the Shariat Bench of Supreme Court

of Pakistan in Mst.Farishta's case (PLD IQSi SC 120)
and held that only by reasons of being a codified or
statute law and applicable exclusively to the Muslim
populétion of the country, a law would not fall in the
category 5f 'Muslim Personal Law' unless it is also
shown to be the personal law of a particular sect of
Muslims based on the interpretation of Holy Quran and
Sunnah by that sect and therefore, the Zakat and Ushr
Ordinance was not out side the scope of scrutiny of

the Federal Shariat Court under Article 203D of the

Censtictution.

o

il In the wake of the aforementioned judgment

of the Hon'ble Shariat Appellate Bench of the Supreme
Court of Pakistan holding that codified/statute laws
applicable to the general population of the Muslims are
open to qgestion before the Federal Shariat Court for

examination as to whether the said laws are violative

e e R



Shariat Petition No.29/I of 1993
-21=

of the Injunctions of Islam or not the petitions under
consideration as detailed in the opening para of this
judgment were filed before this Court questioning
sections 4, 5, 6 and 7 of the Ordinance as being

violative of the Injunctions of Islam.

162 In view of the importance of the provision

of the Ordinance questioned through the petitions

under consideration which are relateable +to the social
fiber of the Muslim community of the country we decided
to hear these petitions at the Principal Seat as well

as at the seats of all the Provinces of the country.

Due publicity was given before hearings at all the

above
places so that any person who can assist the Court in
resolving the controversies can appear and canvass his

pPoint ol wvilew. Thé Court also invited Ulema of all
schools of thought to appear as juris—consults. The
petitioners who.-have filed the petitions were also heard
either in person or through their counsel. The counsel
of the parties, petitioners and juris-consults were
heard at length and whosoever wanted to file their

written points of view were also allowed to do so.

5 MR
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12 The Registry of the Court was also directed to

establish contact with other Muslim countrieé through
their Embassies/Missions so as to obtain any relevant
laws enforced in those countries in respect of provisions
in question. 1In response to the request of this Court,
Iran, Syria, Jordan, Libya, Malaysia, Tunisia and Egypt have
provided their relevant laws and we must extend our
thanks to-the countries which in response to the.?equest
of the Court provided relevant 1aws in force in their

countries which have been found to be of great help

and assistance.

72 Befofe we take up each .provision separately

and dilate on it, we consider it necessary to decide the
guestion of Jurisdiction of this Court as it has been
specifically raised during the a;guments by some of
tﬁe parties whc represented their point  of view. The
objection to the jurisdiction is based on the premises
that the examination of Muslim Family Laws Ordinance
is beyond the scope of jurisdiction of this Court in
s
view of the aefinition of law contained in sub-Article

(c) of Article 203B of the Constitution of Islamic

Republic of Pakistan. For facility of reference the
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said provision is reproduced hereunder: -

(c) "law" includes any custom or usage having
the force of law but does not include the
Constitution, Muslim Personal Law, any law
relating to the procedure of any court or
Tribunal or, until the expiration of ten
years from the commencement of this Chapter,
.any fiscal law or any law relating to the
levy and collection of taxes and: fees ofl

bgnking insurance practice and procedure."
iLisT - We have already referred tg ﬁhé case law on
the subject. The first relevant decision is the case
of Mst.Farishta Vs.Federation of Pakistan, PLD 1980 -
ceshawar 47 wherein section 4 was questioned as opposed
to Injunctiqns of Islam and the Peshawar High Coﬁrt
declared the same to be opposed to the Injunctions of
Islam. In appeal the Supreme Court of Pakistan vide
Federation of Pakistan Vs. Mst.Farishta, PLD1981{KHShariat£Endﬂ
120 reversed the judgment of the Peshawar High Court
holding that the examination of section 4 of the

Ordinance was not justified by the High Court as the

. exXaminationsof this law was ousted from its jurisdiction

by virtue of the definition of law.

R
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L6l However, in a petition before the Federal
Shariat Court in which the provisions of Zakat and
Ushr - Ordinance, 1980 were quéstioned as opposed to
Injunctions of Islam, this Court held that the
provisions being relateable to Muslim Personal Law
are not open to question before the Federal Shariat
Court inview of the same having been kept out éide
the jurisdiction of the Court. As alreédy pointed
out the Shariat Appellate Benchcof the Suéreme Court
of Pakistan in. appeal against the above decision of
Federal Shariat Court in the case reported as Dr. -
Mehmood-ur—Rehman Faisal Vs. Govenment of Pakistan
(PLD 1994 SC 607) formed a contrary view to the one
taken in the judgment of this Court and has remanded

the case back for adjudication afresh on merits.

it 71 Mr.Ismail Qureshi, A8vocate and Mrs.Asma -

Jehangir, Advocate appearing at Lahore before us
objected to the jurisdiction of this Court and relied
on Mst.Farishta's case decided by the Supreme Court

of Pakistan vide PLD 1981 SC (Shariat Bench) page 120,

L BN
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Mst.Kaniz Fatima Vs.Wali Muhammad and another

PLD 1993 SC 901 and Muhammad Hassan Musa and two others

Vs. Sardar Muhammad Javed Musa and 5 others 1997 SCMR-

192

At We have examinéd this contention and haVe_

carefully gone through the judgments cited in support
thereof. As regards the last cited Jjudgment viz:

1997 SCMR 1992 we suffice by observing that this is-
only a leave granting order whereby ieave has been granted

to examine the effect of various judgments.

LSl The two other judgments left to be considered

are Mst.Kaniz Fatima's case and Mst.Farishta's casé.
Mst.Kaniz Fatima's case was decided on Ist of August,
1993 while Mst.Farishta's case was decided on 20th of
January, 1981. The later case wasldecided by the
Shariat Bench of the Supreme Court while +he formet+ was
decided by the Supreme Court of Pakistan. The Shariat
Appellate Bench of Supreme Court of Pakistan in the

case of Dr.Mehmood-ur—Rehman Faisal (PLD 1994 SC 607)

3
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reviewed the view taken in Mst.Farishta's case and
disagreeing therewith held that.the Eederalsshariat
Court has the jurisdiction to examine the provisions
of all codified or statute laws in the field of

Muslim Personal Law which apply to the general body of
Muslims. Mst.Farishta's case (PLD 1981 SC 120)

therefore, no longer holds the field.

20. The elaborate discussion in the judgment of

the Shariat Appellate Bench Qf.ihe.Supreme Court of
Pakistan in Dr.Mahmood-ur-Rehman Faisal's cace

(PLD 1994 SC 607) reaching the conclusion that Family
Laws of particular nature which relate to a particular
sect only are not open': to question and that the
codified or other statute laws which are applicable

to general Muslim population of the country are not

to be placed in the category of 'Muslim Personal Law'
envisaged by Article 203B(c) of the Constitﬁtion (@8
Pakistan.appearing at pages 619 to 621 may usefully

be reproduced hereunder:-
N
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FWith highest respect and regard to
the learned judges who decided Mst.Farishta's
case, the above quoted reasons in our
humble opinion did not support the
interpretation of expression "Muslim
Personal Law" adopted in Mst.Farishta's
case. The role of the Council as defined
in Article 230 of the Constitution is
purely of advisory nature. There is
nothing in Article 230 (supra) to
indicate that the President, the
Governor, a House or a‘Provincial
Assembly is bound to obtain advice
of the Council before enacting a law.

The Council is to advise only when a
matter is referred to it in accordance
with the provision of Article 229 of the
Constitution. Again, pending advice of
the Council on a reference, a law could
be promulgated by a house, Provincial
Assembly, President or the Governor,

if it found to be in public interest

and the advice.of the Council received
subsequently that the law is repugnant
to the Injunctions of Islam, is only to
be considered by the agency making the reference

to Council. Thérefore, to:say that wrong done

se PR
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by promulgation of such law could be
remedied through the Council would be

mere H.limsion. SNBSS Eerpretatien ok

the expression '"Muslim Personal Law',
therefore, in a manner which reduces -

the effective role of Federal Shariat
Court contemplated under the Constitution,
in the process of Islamization of laws,

in our view, will be contrary to the
necessary intendment of the Constitution.
We are, therefore, inclined to interpret
the expression 'Muslim Personal Law' in a
mannef which would enlarée the scope of
scrutiny.oﬁ'all codified and statute laws
not strictly falling within the meaning of
'Muslim Personal Law'. Keeping in view
the preceding discussion, what then the
express 'Muslim Personal Law' really means
in the contextrof jurisdiction of Federal
Shariat Court under Article 203D of the
Constitution. The expression - 'Muslim
Personal;Law' used in Article 203B (c) of
the Constitution while defining "Law" is
not explained aﬁywhere e thelConstittutlion.
Chapter 3A which contains Article éOBB
(supra) was introduced in the Constitution
on 23.5.1980. Almost immediately after |
that ‘on L8 9 19805 by PU@did e R 9805 the
gexplanation to Articte 227 (1) of Ethe

Constitution was added which we have already

o3 B20 o
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reproduced earlier in our judgment. The
etfect of the explénation added to Article-
227 (1) (supra) was not considered in Mst.
Farishta's case by this Court, perhaps

for the reason that Mst.Farishta's case
was decided on the basis of language of
Articles 203A and B and Article 227 of the
Constitﬁtion, as they stood before substi-
tution of present Chapter 3-A in the
Constitution and addition of explanation
o Rrticle 22001 ) (supra) . The Tack that
this Court did not consider the effect of
explanation added to Article 227 (1) (supra)
in Mst.Farishta's case is evident from the
comparison in juxtaposition of the then
Articles 203A and B with Article 227 of
the Constitution in the judgment at page-
123/124 of the report in that case. 1In our
View, the addition of explanation to Article-
227(1) of the Constitution immediately
after insertion of present Chapter 3-A

in the Constitution was very significant.
The Federal Shariat Court established @i

the first time under the Constitutional

mandate in pursuance of the provision’contdined

in Chapter 3-A, which became part of the
Constitution on 27.5.1980. The jurisdiction
of Federal Shariat Court was specified in
Article 203D (supra) after defining the

word 'Law' in Article 203B(c) (supra) the

establishment of Federal Shariat Court in

v 2 30



Shariat Petition No.29/I of 1993

~30=

the Constitutional scheme was undoubtedly

a part of the process of Islamization of
laws. The addition of the explanatiqn to
Article 227(1) (supra) immediately after establish-
ment of Federal Shariat Court and defining |
its jurisdiction indicated the scope of process of
Islamization of laws. This explanation

in our view also provided an insight to

the real meaning of expression 'Muslim
Personal Law' used in defining "Law" under
Article 203B of the Constitution. The =
explanation to Article 227 (1) prﬁvides

that while applying ciausé(l) of Article-
227, which contains a command to bring all
existence laws in conformity with the
Injunctions of Islam and prohibits the
legislature to enact any law in future
repugnant to the Injunetiens of Islam,

the personal law of any Muslim sect, will

be construed‘on the basis of interpretation
of Quran and Sunnah by that sect. It needs

no elabofétion here that Muslim Ummah
consists of several sects and each sect
interprets Holy Quran and Sunnah of Holy
Prophet (Peace be upon him) in its own

way and considers it as the personal law

of that sect. This personal law of each

sect of Muslims has been given full pro-
tection during the process of Islamization

by adding the explanation to Article 227(1)

of the Constitution. It was necessary to

PR S
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protect the personal law of each Se/eENa
Muslims based on the interpretation of

Holy Quran and Sunnah of the Holy Prophet
(Peace be upon him) by that sect as other-
wise it would lead to unresolvable
controversies and conflict between

differeﬁt sects of Muslim Ummah. To'us,

it appears that tne Constitutional scheme

of Islamization of laws intended to kéep

the personal law of dach sect of Muslims
outside the scope of scrutiny of Federal
Shariat Court under Article 2030 in = thHe
Constitution. The expression 'Muslim
Personal Law' used in Article 203B(c),
therefore, in our view means the personal

law of each sect of Muslims based on the
interpretation of Quran and Sunnah by that
sect. The @qmessioniMuslim Personal Law'
used in'Article 203B(c) (supra), therefore,
will be limited in its meaning only to

that part of personal law of each sect of
Muslims which is based on the interpretation
of Holy Quran and Sunnah of Holy Prophet
(Peace be upon him) by that sect. Therefore,
a law which a particular sect of the Muslim,
considers as its personal law based on its own
interpretation of Holy Quran and Sunnah is
excluded from being scrutinized by the
Federal Shariat Court under Article 203D

of the Constitution as it would fall within

s P32
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the meaning of 'Muslim Personal Law'. All
other codified or statute laws which apply
to the general body Qf Muslims will hot be
immune from scrutiny by the Federal Shariat
Court in exercise of its power under
Article 203D of the Constitution. Mere
fact that a codified law or a statue law
applied to only Muslim Population of the
country, in our view, would not place it
in the category of 'Muslim Personal Law'

envisaged by Article 203B(c) of the

Constitution.

In the case before us, the Federal Shariat
Court refused to entertain the petitions of the
petitioner on the ground that the Zakat and
Ushr Ordinance being a codified law and
applicable exclusively to the Muslim
population of the country, fell in the
category of 'Muslim Personal Law' énd,
therefore, it was outside the jurisdiction
of the Federal Shariat Court to examine this
statute under Article 203D of the Constitution.
As we have reached the conclusion of that
only by reasons of being a codified or
statute law and applicable exclusively
to the Muslim population of the country,
a2 law would not fall in the category of
'Muslim Personal Law' unless it is also shown
to be the personal law of a particular-sect
of Muslims, based on the interpretation of

Holy Quran and Sunnah by the sect. The

o (2 I
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Ordinance was not out side the scope of
scrutiny of Federal Shariat Court under
Article 203D of the Constitution. We,
accordingly, allow the appeal, set aside
the Order of Federal Shariat Court and
remand the case with the direction to
dispose of these petitions in accordance
with the law. There will be no order as

to costs. ™t

o

2 Here it may be pertinent to observe that in

Mst.Kaniz Fatima's case (PLD 1993 Sc 901) which was

4

decided on a later date than Mahmood-ur-Rehman Faisal's
case Supra which was decided by the Shariat Appellate
Bench of the Supreme Court of Pakistan, the latter

case was not cited and thus the view expressed therein mot taken
into consideration. In Mst.Kaniz Fatima's case the

question of jurisdiction of the Shariat Appellate Bench

was not directly in issue. The Hon'ble Supreme Court of

Pakistan in'this regard at page 915 of the report has just

:observed as follows:-

"With respect it may be pointed out that
the jurisdiction of the Federal Shariat
6ourt and of the Shariat Appellate Bench
of the Supreme Court of Pakistan does not

extend to the Constitution and the Muslim
Fiamidsy Taws o e e« i
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2 The head note in respect of the above

averments in the judgment as appearing at page 903

of the report is mis-leading as it has the addition of the
words "Ordinance, 1961" after the words "Family Laws"
which words do not appear in the text of the judgment.
The legitimate inference from the above position is
that the ouster of the jurisdiction of Federal Shariat
Court and for that matter of the Shariat Appellate
Bench of the Supreme Court of Pakis%an in Mst.Kaniz -
Fatima's case was not as regards the provisions of

the Muslim Family Laws Ordinance but was referable to

Muslim Personal Laws of particular sects.

23, This point has been succinctly taken care

of in the judgment of the Shariat Appellate Bench of
the Supreme Court of Pakistan in Dr.Mahmood-ur-Rehman -
Faisal's case and the findings therein as reproduced

above are binding on all courts of the country.

24, Before parting with this aspect of the case

it may alse be observed that by virtue of Article 203G

of the Constitution no‘court or-tribunal including the Supreme Court of

Te s B Se
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Pakistan and a Hilclt ‘Court, <hall entertain any
Proceedings or exercise any power or jurisdiction
in respect of any matter within the power or
jurisdiction of the Court and the question as to
whether the Court has the Jurisdiction or not is

the one which is within its domain and can be decided

o

by it and final verdiet in this regard would be that

of the Shariat Appellate Bench of the Supreme Court

A

of Pakistan.

25, We stand fortified in our above view by the

judgment of the Hon'ble Supreme Court of Pakistan in

Zaheer-ud-Din and another Vs. The State decided
alongwith other connected appeals and reported as
1993 SCMR 1718 wherein at page 1756 of the repErENEhc

addition of Chapter 3-A in the Constitution of Islamic

Republic of Pakistan was taken into consideration and

on conjunctive reading of Articles 203a +to 20373 and

in particular of the above referred Article 203G and

Article 203F, it was held as under:-

T

"These provisions when read together would-

mean that findings of the Federal Shariat

]
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Court, if the same is either not challenged
in the Shariat Appellate Bench of the Supreme
Court or challenged, but maintained, would be

binding even on. the Supreme Court."
260 As present therefore, the position of law
that obtains and prevails is that provision of
codified laws/statqtes covering the general Muslim
population of the country would be open to question
before the Federal Shariat Court so as to éxaminé
their walidity on the touch stone of Injunctions of

Islam and only Muslim Personal Laws relating to a

particular sect cannot be questioned before it.

AT In the light of the above discussion the
objection to the jurisdiction of th?s EountNtEe

entertain and decide the petitions under consideration
cannot be sustained and in respectful obedience to

the dictum of the Shariat Appellate Bench of the Supreme
Court 6f Pékistan we would hold that the Federal Shariat
Court has the jurisdiction to examine as to whether
sections 4, 5, 6 and 7 of the Muslim Family Laws

Ordinance,gl961 are violative of the Injunctions of

Islam or not.
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28, Before embarking upon the section-wise

discussion of the provisions in question in these
petitions it would be appropriate to highlight the
principles of Ijtehad. It is the consensus of all the
Great Imams that there are 4 sources of Muslim Laws
el

1) Holy Quran;

2) Sunnah of the Nabi-e-Karim;

3) Ijma (Consensus); and °

4) Qias (Reason by analogy )
It may, however, be kept in mind that Imam Abu Hanifa
has also ‘.opined:  that doctrine of Istehsan is another
valid source of Muslim Law. Similarly Malkia have
enunciatedﬁd%;géy{ﬂpmblic.hﬁﬁrest)am a source of Muslim Law
compatiable with the doctrine of Istehsan. According to
"Islami Usool Figh" to find a solutiop of a problem or
resolve a question the above sources of Islam have to
be resorted to in the order of priority. It must, however,
be always kept in mind that all other sources of Muslim

:

laws are subordinate to the Injunctions of Quran and

Sunnah. Reliance on "Istehsan" and Qias or for that matter

SR e
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on Ijma cannot be placed so as to transgress the
limitations imposed by the Holy Quran and Sunnah. The
following Hadith aptly provides the above principlei—

"The Holy Prophet sent Mu'adh to Yaman. He
asked, "How would you judge"?

He said, "I shall judge according to that

which is in the Book of €ed”?

He asked, "TE it is not in the Book of God"?

He said, "Then according to the Sunnah of the
Holy Prophet"? He asked, "If it is not in the
Sunnah of the Holy Prophet#? He.said, W ol
use my own independent judgment". He said, iyais L
praise be ﬁo God who has brought into conformity
the messenger with the Holy Prophet (peace and
blessings of God be upon him)."

(Trimizi Vol.IV, page 556, Hadith No.1342).

The lever of Ijtehad in the hands of Ummah, no doubt,

has been bestowed upon it to keep the Ummah in pace

rather in advancement of the modern situations prevailing
at a particular time, be those in relation to seciences,
technology, literature, social conditions or cultural
setivities bt it cannot be lost sight of that "Ijtehad”
cannot be so liberalized as to even remotely violate

any Quranic Injunctions or Sunnah of Nabi-e-Karim (S.A.W)
Which Sunnah is, in fact, the best Tafseer-interpretation of

Holy Quran itself. Departing from the above principle

of "Ijtehad" would cbviously lead the Unmah +o degeheiative

LT e e
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process and must at all costs be deprecated and

discouraged. Legal maxim of Shariah in the above

7

sl Be oy e T e
connection is g L)@\J\f)* 25 L;o-b.l\} BN T
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(where there is a decisive and clear
cut text, there no question of Ijtehad

arises) (Majallatul Ahkamil Adlia Section 14).

2Bl Islam as universally acknowledged is a

"Deen" and not merely a religion. It being a code

of life the-Quranic Injunctions and the Sunnah of
Nabi-e-Karim (S.A.W) which as already observed is

the best Tatseer-interpretation of Quranic Injunctions
covers all aspects of life and whatever has been
injunctively and by command given thereby cannot be
deviated from at any point of time. It must be always

borne in mind that no wordly law can be better than the
law of Allah Almighty.

21005 With the delineations and limitations as

circumscribed above we would now procedé to examine

separately each of the provisions in question viz:

-5
Sections 4,5,6 and 7 of the Muslim Family Laws 'Ordinance,

1961 .
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S 1. Instead of burdening the record by separately

detailing the arguments advanced by the various learned
counsel/parties/juris-consults/organizations we have

considered it desirable that the gist of the arguments

be capitulated in the judgment especially when all of the

argumerits procede practically on the same premises.

SECTION 4 OF THE MUSLIM FAMILY LAWS
ORDINANCE, 1961

32 The contentions questioning the validity of

section 4 of the Ordinance as raised by the learned counsel
for the petitioﬁers, petitioners and juris-consults are

as under:-

(i) Various Ayats of Sura Al-Nisa are relevant

B J/;////Quranic verses governing the law of inheritance of

Musiims and clearly give its manner, mode and shares of
the heirs and, therefore, anything added.thereto will be
violative of the Injunctions of Quran.

(1i) The principle of inheritance as laid down by
the Quran is that the nearer in degree of relationship

excludes the remote. The inclusion of grand-children as

P a o
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heirs in the presence of sons/daughters, who are nearer

offends the above principle. Under this provision of law

the persons who have a direct link with the propositous-
and the persons who have indirect link have been brought
at par which is against the above basic principle‘of
Islamic Law of Inheritance.

{eain i8) That if the predeceased ghildren could not
inherit anyﬁhing from their parents how can their sons

X

and daughters inherit the quantum of share which never

accrued to them, inasmuch as the inheritance devolves on

the demise of the pfopositdus and those who have predeceased

him obviously could not inherit and what they could

not inherit, could not be passed on to their successors.
tkﬁh&*”i;/;// (iv) If the doctrine of representation which has
been relied upon in framing section 4 is applied to the
children of predeceased son/daughter then why it should
not be applied to others, who might have inherited from
that predeceased son/daughter. For example, the widow/
husband or for that matter the orphan children of PrEc—

1

deceased brothers and sisters which brothers and sisters

ey
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would have been entitled to succeed. The law as framed

is therefore, discriminatory and does not even stand the

test of equality.

(w) That sons etc. who are heirs, according to Sura
; 2
Al-Nisa are Aulad-e-Sulbi ( L}*ﬂé&:\) whereas grand-sons
etc. are -Aulad-e-Majazi {QJhﬁigj\) and the two of them
cannot be equated so as to becomeqheirs to inherit from
a propositous.
(vi) That there is Ijma which has never been disputed
right from the time of Khulafa-e-Rashdeen till date by
any figh of Muslim Ummah that the children of the
predeceased children of a propositous cannot inherit from
him in the presence of other sons/daughters.
-

e

this law was that it radically upsets the whole structure

(vii) Emphatic contention of all those opposing

of the Islamic Law of Inheritance.

2l The learned Advocate-Generals of Baluchistan

and N.W.F.P. categorically supported the above view and
stated that section 4 of the Ordinance is violative of

i

Injunctions of Islam. The learned Advocate-General of

S i o
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Sindh also contributed to the view that section 4 of

the Ordinance is violative of the Injunctions of Islam.

34. The learned counsel appearing for the Advocate-

General, Punjab has also unequivocally supported the view

that this section of.the Ordinance is violative of the

o

Injunctions of Islam.

354 Initially, Dr.Abdul Malik Irfani (now late)

appeared on behalf of the Federal Government and on his

a

demise he was succeeded by Dr.Riaz-ul-Hassan Gl lanil .

Advocate. The learned Advécaﬁx;appearing on behalf of

the Federal Government canvassed for retention of section-

4 of the Ordinance on the statute as according to them

\\m;¥/" T it did not violate any Injunction: of Islam.

36, Dr .Muhammad Aslam Khaki, Najmul Sahar, Advocates,

Saadia Bukhari and Aasma Jahangir as also Mrs.Rashida -
Petel, Advocates submitted that there is no express

command in the Holy Quran to exclude grand son from

inheritance in the presence of the real son. It was

urged that the word 'Wald' and its derivative 'Aulad’

s

as used in the HOly Quran clearly shows that these can be

o oy e
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alternatively pressed into service for son and grand-son

and it would not be against the Qurani¢ Injunctions to

mean son as a grand-son at the same point of time} that

grand-father is "Qaim Magam" of father. A grand—mother is

'Qaim Mugam' of mother and likewise grand-son is 'Qaim -

Mugam' of son which principle has been adopted in secition-

4 of the Ordinance; that deprivation of an orphan

grand child in the presence of the children of a propositous

rests on juridical opinion and can be done away with;

that Ijma of one period can be changéd by the Ijma of

another era keeping in view the prevailing sitgations;

that there is a Qurnic Injunction that when near of kin

or orphan and needy person are present at the time of

distribution of inheritance give them something for their

sustehénce and behave with them in kind way so allowing

something to the orphan grand children is inconsonance

with the above commandment of Quran; that children's

children are more beloved of the grand parents than their

own children and their deprivation from inheritance would
.

go against the sentiments of the propositous; that it

is in the interest of good social order and to keep cohesion of

oot AT
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the families; that orphan grand children should be allowed

to dnherit.

S Dr.Riaz-ul-Hassan Gillani representing the

Federal Government made the following submissions:-

(a) That legislation which is a State measure

o

for effective implementation of Shariah. is below only
to Quran and Sunnah and is higher than even Ijma provided

it is not in conflict with the clear Injunctions of

Quran, "Nase Sarih Quran";

(b) that rationale of Islamic Law of Inheritance

is to maintain the integration of the family bonds of

family relations;

v

5
(c) that the principle of"Al—Aqrab—u—Fal—Aqrab"was
pPresent in pre-Islamic Arab and is being maintained just

to keep the distribution of estate manageable; and

(d) that when rationale of the law is being defeated

State measures to include "Mahjoob-ul-Irth" members of

the family as legal heirs does not violate the classic la

W

of inheritance and thus not Tepugnant to the Injunctions

S

of Islam on the £61lowing basis:-
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(EIEEENH s noE Hin okt St EheS el Ouransaad
Ahadith;
(1ii) Predeceased son/daughter's children have

peitfheribeen  contersredithe sEatus o fan:
heir nor made representatives of heirs but
they have been given a determined share out
of estate before distribution of estate of
propositous;
(iii) Section 4 of the Ordinance is a better solution

than “Wésiatwe-Wajba".

o

318k Before we analyze the submissions made By Ehe

opponents and supporters of section 4 of the Ordinance as
recapitulated above, it would be desirable to reproduce
section 4 of the Ordinance here-in-below for facility of

reference: -

"Section 4 Succession. In the event of the death

of any son or daughter of the propositous before
the opening of succession, the children of such
son or daughter, if any, living at the time

the succession opens, shall per stripes receive
a share equivalent to the share which such son

or daughter, as the case may be, would have

received, if alive”.
We would also like to 'reproduce the Verses of Holy Quran

‘governing the subject alongwith the English translation

for the immediate facility of reference. The relevant

Ayat—-e—Qurani are:-—
- i
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Sura Al-Nisa (ST
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(4:7) (From what is left by parents
And those nearest related
There is 3 share for men
And a share for women,
Whether the Property be small
Ot eere i determinate share)
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Allah (thus) directs you
As regards your children's
(Inheritance): to the male
A portion equal to that

Of two females; if only
Daughters, two or more,
Their share is two-thirds
Of the inheritance;

If only one, her share

Eoaihalo T,

For parents, a sixth share

Of the inheritance to each,

If the deceased left childrén;
JEEE Sole) children, and the parents
Are the (only) heirs, the mother
Has a third; T tﬁe deceased
Left brothers (eor sisters).
The ﬁother has a sixEn.

(The distribution in all cases

Is) after the payment

Of legacies and debts.

" Ye know not whether

Your parents or your children
Aresneave st teyeu

In benefit. These are
Settled portions ordained

By Allah and Allah is

All knowing, All wise.
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(4 =12 In what your wives leave,

Your share is a half,

-

\\\kr/;?' If they leave no child:
o

But if they leave a child,
Ye get a Eourth: atter payment
Of legacies and debts.
In what ye leave,
Their share is a fourth,
If ye leave no child;
But if ye ieave a child,
They get an eighth; after payment
Of legacies and debts.
<

If the man or woman

Whose inheritance is in question
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Has left neither ascendants nor desendants,

But has left a brother

Or a sister, each one of the two

GekEssal shisckhe " byt Tl e mere

Than two, they share in a third:

- After payment of legacies

And debts; so that no loss

Is caused (to anyone).

Thus is it ordained by Allah,
And Allah is All-knowing.

Most Forbearing.

, f’ . :
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(4:13)

Those are limits

Set by Allah: those who
Obey Allah and His Apostle
Will be admitted to Gardens
With rivers flowing beneath,
To abide therein (for ever)
And that will be

The Supreme achievement.

e DS SeEl



Shariat Petition Ne. 29/T of 1993

—~ 5=

/

hue o s
QLD\_}:f B> 5 N z".s’sd-_.)jﬁ”/’l_,ﬁ LD\ l\_)‘—’-JLJf_’

(I Ml e (J\;L_:cw _.;\/AQ\QS\_,}\ b
(4:14) But those who disobey

Allah and His Apostle

And transgress His limits

Will be admitted

To a Fire, to abide ,therein:

And they shall have

A humiliating punishment.
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(4:33) To (benefit) everyone,

We have appointed

Shares and heirs

To property left

By parents and relatives.

To those also, to whom

Your right hand was pledged,

Give their due portion :
For truly Allah is witness

To allthings.
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(4l They‘ask theer
For a legal decision
Says: Allah direets (thus)
About those who leave

No descendants or ascendants

’//,/’ Aol MieiEs, TF SuE S N

That dies, leaving a sister

But no child,. she: shali

Have half the inheritance;

If (such a deceased was)

A woman, who left no child

Her brother takes her inheritance:
If there are two sisters,

They shall have two-thirds

Of the inheritance

(Between them): If there are

-

Brothers and sisters, (they chare),

The male having twice
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The share of the female.
Thus doth Allah make clear
To you (His law), lest

Vi Smergl Morsh aULlETg

Hath knowledge of all things.

39, The important Ahadith of the HolyIProphet (Peace

be upon him) as culled out from the various books: of (traditions

regarding the issue under discussion may also be reproduced

here-in-below: -
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"Narrated Ibn-e-Abbas the Holy Prophet said:
give the shares of the inheritance as
prescribed in the Holy Quran to thosé

,/’/( who are entitled to receive T P T

whatever remains, should be given to

the closest male relative of the

deceased." (Sahih Bukhari, Hadith No. 2
Vol 8, page 477).
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"The grand children are to be considered as
one's children (in the distribution of
inheritance) in case none of one's own
children are still alive a grand son is
as'son, a grand daughter it as a daughter,
inherit (théir grand parents) property as
their own parents would (where they are alive)
and they prevent the sharing of the inheri—
tance with all those relatives who would have
been prevented from tﬁe same, where their
parents are alive. So, one's grand son does
not share the inheritance with one's own
son (if the son is arive)™.

(Sahih Bukhari, English Vol.S§, P.479).
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"Distribute the appointed portion to those
entitled to them according to book of
Allah. Then whatever remains is for the
nearest male. While explaining this
tradltlcnlﬁllama Nuvvi wirtes: the word
L}JU‘ _JL as m%EaEH@'WQ the above quoted
7

tradition, means 'nearest male' and their is

consensus of opinion among the jurists on it."

Sharh'SahihiMuSlim, Vied =i T zap 53

The Shia'a Ithna Asharia also support' this

contention on the authority of a tradition reported by

Abi Jafar Al-Sadig which is as follows: -

5 / \ O -

,3,,/)/

L)J“\(_}'\UJL)J i\ LA»\ é\-.)w“j\u_i

/s 3 (s e o S (]

kdfbrdﬁmm e_,,.\\d,\,, aa ) L_)J,s\ UA \JLQ;?\;):"\U\ g

o«

\\\sgriji/,/

40.

(While distributing the property of the deceased person)

Your real son shall be preferred over your

grand son and your grand son shall be

preferred over your brother".

(Wasail—ul-Shai'a, Vol.17, -P.452, Print Berut) .

Ayaat 7, 11 and 12 of Surah Nisa directly govern

the law of inheritance of Muslims. From these Ayaat the

salient features that can be culled ‘out may be enumerated

as under:-
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1)

2)

3)

k)

5)

6)

-56-

From the parents there is a share for

men and a share for women. No matter

the property may be small or large,

determinate share.

By Ayat 11 the shares of all those who
are to inherit in a given situation are

succinctly prescribed.

Similarly in Ayat:- 12 the inheritance

from spouses and the shares devolving on

L

the heirs have been prescribed.

A

In the same Ayah 12 the inheritance of
the man or woman who has left neither
ascendants nor descendants but has left
other relations has been described and
the shares of the persons who are to

inherit have also been given.

In all cases the inheritance is to devolve
on the death of the propusitous and the
distribution is to take place after payment

of legacies and debts. This has been ordained

to avoid any loss to any one.

In Ayat 11 it is also very clearly ordained
that the portions to be given to the heirs
are settled by Allah Almighty and He is

all knowing---all wisge.

Aot eI S



Shariat Petition No.29/I of 1993

7) Similarly in Ayat 12 the mandate is that
the prescribed shares and the manner of
devolution is ordained by Allah Almighty

who is all knowing and most forbearing.

41. In order to emphasize that the devolution

of inheritance has to be carried out in the manner

prescribed in the aforementioned Ayat. of Surah Nisa,

in Ayat 13 it has been very categorically stated that

the limits$ prescribed for the purpose of inheritance

are set by Allah Almighty and thosé who obey Allah

and his Apostle will be rewarded by admittance to

gardens with rivers flowing beneath to live therein

forever and that will be the supreme achievement.

42 . Again in Ayat 14 a warning to those who

disobey Allah and His Apostle and transgress the limits

prescribed by Him has been administered with the
punishment to follow for the disobedience which is

admittance to a fire and to abide therein and they

shall have a humiliaﬁing punishment.

43. Ayat 33 of Surah Nisa is also relevant to the

¥
t B 2

subject of inheritance. It reiterates that ATlah

has appointed shares and heirs to property lé%giby

....P/58;,..
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parents and relatives and also it is stated therein

that Allah is witness to all things.

44 . In Ayat 177 of Surah Nisa Prophet,(S.A.W)

has been addressed to, that wﬁen the faithful ask
you for'a legal decision in certain situations
regarding inheritance and as guidance for meeting
such situations the heirs have been detailed with
the shares ﬁo be allowed to them in the given
situations. At the end of this Ayat lt has been
ordained that Allah has made the law clear so that

none should err and He has knowledge of all things.

Keeping the above principles governing the
law of inheritance which give the manner, mode and
persons to inherit and their shafes as well in
background we have to now see whether any 'Ijtihad’
was/is called for in this respect. The principle of
"Ijtehad' as acknowledged by all the schools of
thought is that it is permissible only where there

is no Quranic Injunction ( ék/ijy ) and if there
L £
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is any ambiguity to be cleared or clarification
needed then resort shall have to-be made to

Sunnah first,

46. From the contents of Ayaat referred to

above it is manifest that there is neither any

ambiguity nor any clarification needed as regards
devolution of inheritance and persons to inherit

as also about their. shares. In the line of inheritance
prescribed by Quran in the presence of son, the children
of the pre-deceased children have been excluded as heirs
and this position has been aptly taken care of by the
Sunnah of our Holy Prophet Muhammad (Peace Be Upon Him)
in the above quoted Ahadith in which the precilse position
of the grand children has been elucidated that the

grand children are'to be considered as one's children

in the distribution of inheritance in case none of

one's own children are still alive and grand son has
been excluded from inheritance simultaneously with the

son of the propositous. This Hadith has been followed
T

by all schools including Figa-e-Jafria.
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47. - At this stage it might also be appropriate
to observe that bringing of section 4_on the statqte
book viz: Muslim Family Laws Ordinance, 1961 was the
result of the recommendations of the Commissiorn on
Marriage and Family Laws appointed by £he Gecvernment
of Pakistan in 1956 which Commission gave its report
referred to in the earlier portion of this Judgement.
The recommendations of the Commission based on the
"so called Ijtehad" was a futile exercise which has
caused confusion in the law of inheritance envisaged
for the Muslim Society by mandate of the Holy Quran.
48. . The Commission in this respect framed a

guestion as under:-

"Is there any sanction in the Holy Quran
or any authoritative Hadith whereby the
children of a pre-deceased son or daughter

are excluded from inheriting property?"

There is a very short discussion on this issue in. the

Commission Report. At page 1222 6f the Gazette it has

been stated:-

"It was admitted by all:the members of the

Commission that there is no sanction in the

S 1y o P
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Holy Quran or any authoritative Hadith

whereby the children of a pre-deceased

son or daughter could be excluded from
inheriting property from their grandfather.

It appears that during (d'!‘”l-?",} L/ ) this
custom prevailed amongst the Arabs, and

the same custom has been made the basis

of the exclusion of deceased children's
children from rmheritang property of their
grandfather. It may be mentioned that 3 a
person leaves a great deal of property and

his father has pre-deceased him, the
grandfather gets the share that ChieNEa BheT

of the deceased would have got. This means
that the right of representation is.recognized
by Muslim law amongst the ascendants. It

does not, therefore, seem to be logical or
just that the right of répresentation should
not be recognized among-the lineal discendants.
If a person has five sons and four iE Jais
sons pre-deceased him, leaving several grand
children alive, is there any reason in logic
Oor equity whereby the entire property of the
grandfather should be inherited by one son
only and a large number of orphaﬁs Lt by
the other sons should:ge deprived of inheritance
altogether. The Islamic law of inheritance
entails a grahdfather to inherit the property
of his grandsons even though the father of the

testator has pre-deceased him, why can the

same principle be not applied to the lineal

sl VABZ S o
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descendants, permitting the children of

a pre—déceased‘son or daughter to inherit
property from theif grandfather. There are
numerous injunctions in the Holy Quraﬁ
expressing great solicitude for the

protection and welfare of the orphans and

their property. Any law depriving children

of a pre-decased son from inheriting: the
property of their grandfather would go entirely

against the spirit of the Holy Quran.

It was stated by Maulana Ehtishamul Hagq

that all the four Imams are agreed that the

son of a pre-deceased son or daughter shall

be exclﬁded from inheritance. The Maulana

Sahib was not prepared to re-open this guestion
in view uf the unanimous opinion of all the

Imams. The wviews of the Maulana Sahib would

be elaborated by him in his note of dissent.
( Underlining is by us)

It has been suggested in some of the
replies that the grandfather can, by will,
leave one-third of  his property to his
grand-children. This provision does not dor
full justice to the orphans as is evident
from the example given above. We, therefore,
recommend that legislation should be under-
taken to do justice to the orphans in respect

of the property of their grandfathers."
On this peint the only Alam Member had disagreed as

is apparent from the last but one para of the above

S S PG c
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quotation. As regards the open.ng sentence of thg
above quotation where admitted position of all the
members has been given out Maulana Ehtishamul Hag
the Alam Member in his note has recorded that this

does not reflect the correct position.

49. Be that as it may, we are of the view that

the above formulation of the question in the manner
framed misdirected the proceedings of the Commission.
In the presence of the Ayaat of Surah Nisa quoted
above the question to be framed required a positive
frame and not negative as was done by the Commission.
We are certain that if the question had been framed so
as to solicit views on the subject in the following
form, the result may have been different:-

" Are the children of a pre-deceased
son or daughter entitled to inherit

from the grandfather in the presence

o

of a son of a propositous according to
Quran and Sunnnah?"

Unfortunately this was not done. Obviously in the
presence of a pusitive direction that inheritance

%

under the Islamic law as derived from Quranic Verses
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being based on the principle of " <=3 " gpg " &=
and son being the " Gwyd " if the grand son was to

be included in the list of heirs the "father" would
be equated with the "nearer" which would amount to

interpolation in the Quranic Verses. This principle

of Quranic Verse has been explained by the Hadith

also which is in the following words:-
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( Gazette of Pakistan Extra, Aug.30,1965 page 1557-1558)
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50 In the presence of the above clear position

regarding inheritance to devolve upon nearer (son) to

the exclusion of farther (grandson) no Verse was

specifically required in Quran to exclude an orphan grandson
from inheritance.

510, To re-explain the position the question for

determination was and is whether the grandsons/daughters
of a propositous whose parents have died during the life
time of the propositous are included.in the list of

those entitled to inheritance under the Quranic Injunctions.

Quranic Injunctions are of two Eypesy directory and

prohibitory. It is a matter of common sense otherwise also
that in the presence of a mandatory injunction in respect

of any matter no prohibitory provision would be required.
The Ayaat of Quran-e-Hakeem referred to above on the subject
of inheritance are mandatory, clear, explicit andf therefore,
needed no prohibitory provision for any explanation. The
emphasis in the above Ayat of Surah Nisa that the directions

contained therein as regards inheritance in all respects have

‘to be followed in letter and spirit and any deviation
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therefrom entails punishment of severe nature establishes

the absolute mandatory nature thereof.

500 Ancther factor which had been weighing with
the learned members of the Commission and obviously with
the

framers of section 4 ibid appears to be humane and
compassionate consideration qua the orphans. The inheritance
principles of Islam are not based on financial positions

but as alreadf stated above are essentially based on nearness
and close proximity of relations with ;he deceased whose
estate is to be distributed. The above considerations of
humane aspects and compassion though of great importance
rannot be incorporated in it on account of immense
complications and the various discriminatory positions that
mey emerge therefrom. For example if the orphan_children of
Ehe pre=deceased chidldren arel to be Nincliuded in' tEhe: 1ist

of persons to inherit why not include the widows of the
pre-deceased children or. for that matter the children of

the pre-deceased brothers and sisters etc. aﬁd 1 f s he

so done there will be no end to the inclusions. Again in

the mattzer of compassion an orphan grand child without any

tangible assets with him should not be equated with another

sae P 6T arin
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orphan grand child who in his own Erghit mdy be much

better placed financially than even the direct heir
ine. g son of the propositous. In the context of the

above position that can emerge and do exist in the

ground realities, the human wisdom which without any

doubt cannot equate with the wisdom of the Creator should
not be alloWed to muddle up the scheme of inheritance
laid down by the Holy Quran as it is bound to'create
confusion and choas rather than be ;f any comfort or

solace to the fiber of the Muslim Society. On the plane

of pure wordly considerations even, section 4 cannot be

sustained. In order to meet situations of financial

inequality in the society it is not merely the law of
inheritance ordained through Quran which should be tempered

with but attempt should be made to create a social order

which takes care of all the deprived members of the

society. Will it not be better to cater for the needs of
all the orphans in a respectable manner rather than care
for only such orphans who are being allowed to inherit

-

from a propositous by virtue of section 4 alone?

A
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of inheritance €nvisaged by Quran. It may be observeqd

in this regard that the children of Pre—deceased son

Or daughter dppear to have been Purposely excluded and there

abPpears to be g justification therefor that they are

S Examining the above aspect on the Principles
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other than specifically provided for will be wholly -
illegal and will have no effect whé&soever. If this
principle is being adhered to as regards the man made
law how can one think of deviating from the law of

Allah which law ié-the base of all laws and there can

be no other law better than that. Although there is no
need to derive support from principles of any other
jurisprudence to infefpret law as contained in Quran but
nevertheless the above view has been exéressed Just to

satisfy}ﬁhose minds which are over influenced by philosophies

of law other than that of Islam. It is also intended to

bring home to all such thinkers that the philosophy of law
contained in Quran is the most just and in consonance with

all equitable principles that could possibly be conceived.

55 . The next question to be examined is as to what

would be the solution for the Socio—economiC'probleﬁ with
which the orphan grand children may be confronted with on
the demise of a grand parent, who may have left estate

from which Uncles and Aunts would inherit but they would not

3

and thus may have a sense of deprivation or for that matter

confronted with economic problems.
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Sl As already observed above Quran-e-Hakeem is

the word of Allah Almighty who is the Creator of thg
Universe and who knoweth every t@ing which none else

can know and is the Wisest. It will be presently shown
that the solution for this problem is also available

in the Holy Quran.

S3 T The Islamic Ideological Council in one of its
reports on ‘the subject of inheritance has recommended that
the Uncles and Aunt; of orphan grand children are duty
bound to take care of their orphan nephews and neices and
provide for them. It has also been recommended &hat in the
case of non performance of this duty by Aunts and Uncles

a legal obligation be cast upon them to abide by their duty.
Probably the above recommendation is derived from Ayat 8
of Sura-e-Nisa which lays down that at the time of
distribution of assets those next of kins and orphans and
others who are present be also dealt with kindly._This is
a direction for general application to all next of kins
who are present at the time of distribution to be taken

1

care of and not specifically for orphan grand children.
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58. Thé above could be one of the solutions for

the problem but we are of the view that this solution
is not such which will be considereq respectable in
the social conditions of our country inasmuch as in
doing such type of a thing it is usually given out by
the performer of the duty that he is doing it as a

charity and those who receive anything under this

arrangement have a feeling of inferiority and may have

inhibition in taking gome thing as a matter of charity.
If the piety which is a requisite of an Islamic Social
Order had been prevalent it could well have been a good

solution but in the situations in which we are placed,

we are of the view that the better solution would be the

making of arlaw for Mandatory Will ( &+%l9&feb }oin
favour of the orphan grand children. This view Qf.ours
finds support from a Quranic Verse as well. Quran-e-Hakeem
through Ayat 180 of Surah Bagra has ordained that it is
prescribed that when death approaches near you, if he
leaves anngoods, that he makes a bequest to parents and

next of kins iaccording to reasonable usage; and this is

due from the God fearing. This "Ayat starts with
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a mandate that a person who sees death is approaching
has an obligation to create will. The importance of

the above mandate of Quran has also. been stressed by
the following Hadith:-

\SgﬂﬁkJ\Y;wd—Cfg“é££J¢4L :“ E*ﬁt;;l: &=l
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Narrated 'Abdullah bin Umar Allah's
Apostle (S.A.W) said, "™ It is not
permissible for any Muslim who has
something to will to stay for two
nights without having his last will

and testament written and kept ready

with him"

59. It was canvassed before us by some learned

counsel and the Juris-consults that this Ayat-e-Qurani
has been abrogated on account of later revelation by
which the parents had been included in the persons to

inherit. We are unable te contribufe to the above point

of view. It is the cardinal principle of interpretation

’
that where two provisions in a law are irreconcilable
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the later shall prevail but .all efforts should be ﬁade

to keep both the provisions int;ct if a reconciliation

of the two can be reached. We find that the direction

of creating a will on account of latter revelation: by
including the parents as heirs is abridged to the extent

of will in favour of the parents alone but the creation

of the will &% regards others including the next of kins
who are not heirs ﬁemains intact in the mandatory form in
which it was revealed. Obviously the grand children are

the nearest next of kin and they having not been included
as heirs wiil be entitled to have a will created in their
favour within the limits prescribed for creating tﬁe will.
The significance and limits of which can be found from

the known traditions of Prophet (S.A.W). We, therefore, -
are of the view that creation of a will in favour of orphan
grand children out of an estate of grand parents to the

extent of 1/3rd would be another very plausible solution

to meet the socio economic problem in this regard.

60. It may also be observed that this ﬁeasure has

5

been resorted to in some Muslim countries and that the laws

S BT



Shariat Petition No.29/I of 1993
B

enforced in this respect in Egypt and Kuwait are

being effectively made use of.

Sl We would not dilate on this aspect of the

matter in further details and leave it to the legislative

domain of the country to deliberate on it and bring about

the law which would safeguard the interest of the orphan

. |

grand children and exclude all ﬁgssible complications of
litigatien that may crop up as a result of loose or
unthoughtfor @rovision of law. We aré preferring the
creation of a will in favour of the orphan grand children
by the grand parent over other solutions which may be

available for the socio economic problem problem inter-alia

for the following reasons:-

a) that this derives strength from Quranic
injunctions as the orphan grand children
being not heirs would be entitled to the
will in their favour as regards the estate of
the propositous;

b) that the orphan grand children would have
fruits from the assetsnof their grand parent
without any inhibition as they would be
enjoying the same as of right in the same
manner as their Uncles and Aunts as heirs

would be enjoying benefits of the estate of

their father; and
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¢) that a provision can be made that in
case a propositous dies without creating
a will the will to the extent of 1/3rd in
favour of the grand children out of the
estate with a ceiling that it does not
go beyond the share of their predecessor
shall be deemed to have been created by

the grand parents in their favour.
B2 F;omlthe above it squarely follows that in
the presence of the direct mandatory injunctions of
Holy Quran itself and also the Ahadith there was
no occasion and could possibly = be none ever to add
anything thereto or subtract anything therefrom in the

matter of inheritance.

63, In view of the foregoing discussion we hold

that the provision contained in section 4 of the Muslim
Family Laws Ordinance, 1961, as presently inforce is
repugnant to the Injunctions of Islam and‘direct'the
President of Pakistan to take s;eps to amend the law so
as to bring the said provision in conformity with the
Injunctions of Islam. We further direct that the said

provision which has been held repugnant to the Injunctions

of Islam shall cease to have EEfecEN Eromhailist Day of

Mareh, 20060 .
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SECTION 5 OF THE MUSLIM FAMILY
LAWS ORDIANCE,1961

64. Shariat Petition Nos.16/I of 1994 and

21/1I of 1995 are the two petition; through which

section 5 of the Muslim Family Ordinance, 1961 has

been questioned as opposed to the Injunctions of

Islam. It has béén contended by the petitioner that

under "Shariah" Registration of marriage is not a
necessary condition to fhe performance of nikah. Tt

has been conceded that though Kitabat-e-nikah is
desirable, but prescribing of punishment forwujhreghﬂxation
is not in-conformity with the Holy Quran and Sunnah. It is
furthéf urged that the only requirement of nikah, |

in Islam, is the presence of two witnesses.

65. In order to appreciate the contentions as raised

in the above petition, it would be appropriate to reproduce

Section 5 ibid for facility of reference:-

"Sec.5.Registration of marriage (1) Every marriage
solemnized under Muslim Law shall be registered

in accordance with the provision of this Ordinance.
(2) For the purpose of registration of

marriage under this Ordinance, the Union Council
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shall grant licence to one or more persons,
to be called Nikah Registrars, but in no
case shall more than one Nikah Registrar

be licenced for any one Ward.

(3) Every marriage not solemnized by the
Nikah Registrar shall, for the purpose of
registration under this Ordinance, be reported

to him by the person who has solemnized such

marriage. .

(4) Whoever contravenes the provisions of
sub-section (3) shall be punishable with simple
imprisonment for a term which may extend to

three months or with fine which may extend to

one thousand rupees, or with both.

(5) The form of nikahnama, the registers to
be maintained by Nikah Registrars, the records

to be preserved by Union Council, the manner

\\\\Q}Ef’fjl// in which marriage shall be registered and copies

of nikahnama shall be supplied to the parties,
and the fees to be charged therefor, shall be

such as may be prescribed.

(6) Any person may, oﬁ‘payment of the prescribed
fee, if any, inspect at the office of the
Union Council the record pPreserved under

sub-section (5),@Dr obtain a copy of any entry therein

66. Maulana Muhammad Taseen and Mrs.Rashida Patel,

L 4

Advocate appeared at Karachi, whereas Maulana Niaz Mohammad,
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Maulana Anwarul Haque Haqqani, Agha Yaqgoob Tawasély,
Qari Iftikhar Ahmad, Qari Arshad Yameen and Ghulam -9
Mehdi Najafi Juris-consults appeared at Quetta. Mrs. -
Asma Jéhangir, M.Ismail Qureshi and Mrs.Shaista Qaiser,
Advocates appeared at Lahore. Professor Dr.Saeedullah Qazi
appeared at Peshawar to assist the Court in respect-of the
validity or otherwise of the provision. Dr.Riazul Hassan -
Gillani, Advocate appeared on behalf of the Federal -

Government while Advocate General, Punjab through

Mr.Fazal-ur-Rehman Rana, Advocate appeared at Islamabad.
o The crux of the arguments of all the learned
coﬁnsel as also the Juris-consults was that section 5

being regulatory only does not as such violate any Injunction
of Islam. Some of the Juris-consults, however, tried to

canvass that making non-compliance of this provision as

punishable tend to place an embargo on the free performance

of nikah.

68. A Juris-gonsult of Figh Jafaria also submitted

that there is no provision in the Holy Quran and Sunnah to
T

make the Registration of nikah compulsory and, therefore,

non registration of nikah will not be against Shariah.

Sl S
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G We have given anxious consideration to the

submissions made before the Court as detailed above.
It is the admitted position that there is no Quranic

~

Verse (%] ) and for that matter any Hadith which

prohibits the Registration of the nikah or for bringing
into writing the performance of a nikah. A bare perusal
of the provision afore-mentioned would show et Sk Gig
intended torregulaté the procedure of nikah in a Muslim
country and to keep record of marriages which in turn
entails the paternity of children, in-inheritance etc.
and keeping of such a record would obviate any possibility
of complications in respect of the above matters which

before the promulgation of this provision were usually

faced by the socie?y. The bringing of this provision on
the staﬁute book, therefore, is not only not violative of
any Injunction of Islam, but to the contrary is ﬁeipful

in establishing an orderly society in the country. Whilst

on the subject it would also be of benefit to observe that

in Islam marriage has been given the position of a conEract

-and not only a contract of ordinary nature but a contract
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of a high social status. It is manifest from Ayat 282,
Sura Bagaraas also from a number of Ahadith thét whilg‘
entering into a contract it shall be. desirable to bring
the same into writing. If such a mandate is available
for contracts of commercial nature money matters etc.
how can a contract of a higher status, i.e. a social
contract, can be excluded from being brought into black
and white. It therefbre, emerges from the above
discussion that entering into a written. contract of marriage
and making it certain by registratién through a Government
record is essential . for an Islamic society as enﬁisaged by
the Holy Quran and Sunnah of Nabi-e—Karim(P.B.U.HLrAs already
observed above registration of marriage as provided for by
Section 5 ibid in a Government record will be a positive
check on the litigation where due to non registration,
the marriage and/or pafernity of children is denied in order
to sust deprivé the wife or the children fromlhexfr@n inheritance.

The measure intended to be preventive for avoiding litigation, can

thus in no manner be termed as un-Islamic or opposed to the
Injunctions of' Islam.

0 S Before parting with the subject we would like

to observe that non-registration of nikah under section 5

!
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of the Muslim Family Laws Ordinance, 1961 as held

by this Court in-ithe following cases: °

Abdul Kalam Vs. The State (NLR-1987-SD-545)

Muhammad Ramzan Vs.Muhammad Saeed & 3. others
(PLD-1983-FSC-483)

Arif Hussain & Azra Parveen Vs. State
(PLD-1982-FSC-42)

does not invalidate marriage/nikah itself merely on
account of non-registration of nikah, if otherwise nikah

A

has been performed in accordance with the requirements of
Islamic Shariah. We in view of the above feel inclined to
recommend that the Government should clarify this position
in the provision itself.

kg We may also observe that for having effectual

compliance of the ?rovision it would be desirable that

the punishment prescribed by sub-section (4) of Section

5 be suitably enhanced as that prescribed PEesen ElNEic

not adequate to attract strict compliance of the provision.
7:2.. In the light of the above discussion we hold
that the provision contained in section 5 of the Muslim

Family Laws Ordinance, 1961 is in no manner violative

of any Injunction of Islam.
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SECTION 6 OF MUSLIM FAMILY
. LAWS ORDINANCE,1961

T2, Shariat Petition Nes.26/I of 1994, 2/D of

1996 and 2/I of 1996 were fEiled t; challenge the

validity of Section 6 of the Muslim Family Laws
Ordinance, 1961 as opposed to the Injunctions of Islam.
The premises of these petitions is that since thelHoly Quran
has permitted the Muslims to have more than one wife with

a ceiling of 4, any embargo placed thereon is against the

v

Quranic '® ' and thus should be struck down as opposed

A

to the Injunctions of Islam.

Ao Hearing was afforded to all who wanted to
appedr i@t the Principal Seat as also at all the seats
of the Provinces. Many Juris-Consults were also invited

to address the Court.

74. Late Maulan Muhammad Taseen who appeared at

Karachi contended that there is no prohibition in Islam
if someone wants to marry more than one woman but .this

is subjected to an important condition. He .elaborated

his point of view by submitting that if a Muslim is not

having a monitory position and also a physical condition

which enables him to keep 'CJJ“ between the wives in
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all respects then he is enjoined to keep one wife only.
He also expressed the view that if a person is not able
to justify the marital obligation towards a single wife
then he may not marry at all and if he dies in such a

condition he would not be a sinner.

S5 Maulana Fazal Rahim who appeared at Lahore

submitted that there is no prohibition on a Muslim to
marry more than one woman but the paramount condition

is that he should be in a position to do Jjustice to 'all

of them in all respects.

16. Dr.Saeedullah Qazi who appeared at Peshawar

submitted that no clog can be put on more than one
marriage by a Muslim male and it is the husband who
would be the sole judge to determine whether he would be

able to do justice or not.

i Maulana Ghulam Muhammad Najafi, ,Agha Yagoob Ali-

Tawasuly and Qari Arshad Yaseen appearing at Quetta submitted

that no restraint is permissikle on a male Muslim to marry

more than one woman.

78. Qari Iftikhar Ahmed appearing at Quetta contended

that Arbitration Council can be formed to see whether a person

S BABA .
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is competent and justified to contract second, third

or fourth marriage and if the Council feels otherwise

o

then it should be competent to inteifere.

78 Dr.Riazul Hassan Gillan, ‘Advocate appearing

on behalf of the Federal Government and Rana Fazal-ur-—

Rehman, Advocate appearing on behalf of Advocate General,
PUnjab submitted that Section 6 is not violative of the
Injunctions of Islam.

9% Before examining the validity of the provision

A

in guestion it would be appropriate to reproduce the same

hereunder for immediate reference:-

Sec.6-Polygamy

(1) "No man, during the subsistence of an existing
marriage, shall, except with the previous
permission in writing of the Arbitration Council,
contract another marriage, nor shall any such
marriage contracted without such permission be
registered under this Ordinance.

(2) An application for permission under sub-section
(1) shall be submittedrfb the Chairman in the
prescribed manner, together with the prescribed
fee and shall state the reasons for the proposed
marriage, and whether the consent of existing

wifile or wives has been obtained thereto.
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On receipt of the application under sub-section
(2) the Chairman shall ask the applicant and his
existing wife or wives each to nominate a
representative, and the Arbitration Council so
constituted may, if satisfied that the proposed
marriagé is necessary and just, grant subject to

such) conditions, 4if any, as may be deemed fit,

the permission applied for.

In deciding the application the Arbitration Council
shall record its reasons for the decision and any
patty may, in £he prescribed manner, within the
pPrescribed period, and on payment of the prescribed
fee; prefer an application for revision [to the
Collector] concerned and his ‘decision shall be Einal

and shall not be called in question in any Court.

Any man who contracts another marriage without the

permission of the Arbitration Council shall:-

(a) Pay immediately the entire amount of the dower,
whether prompt or deferred, due to the existing
wife or wives, which amount, if not so paid
shall be recoverable as arrears of land

revenue; and

(b) On conviction upon complaint be punishable
with simple imprisonment which may extend
to one year, or with fine which may extend

to five thousand rupees, or with both."

We have with grave concern been giving consideration

to the respective contentions as raised above in regard to
1

the provision under discussion which deliberations continued
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for hours on a number of days.

81, Before dilating on the subject in issue we may
like to remove some misgivings as regards polygamy permitted
\in Islam. Polygamy is not something which has been introduced
by Islam. It has been in existence as an ancient practice
prevalent in almost all human societies. Bible did not condemn
polygamy. In the 0ld Testament as also by rabbinic writings
Tegallitrilaf pqugamy has been introduced. King David and
king Solomen statedly had many wives ( 2 Samuel 5:13) &
( 1 Kings 11:3). The only restriction on polygamy appears
to be a ban on taking a wife's sister as a rival wife
( Leviticus 18:18). The Talmud advises a maximum of four
wives. European Jews continued to practice polygamy until
the sixteenth century. Oriental Jews regularly practiced
-polygamy until they arrived in Israel where it is forbidden
under civil law. Taking up the New Testament_it may be
pointed out that according té Father Eugene Hillman as
given by him in his book "Polygamf Reconsidered" the
following may be of use to reproduce:-

“Néwhere iﬁ the New Testament is there any

explicit commandment that marriage should

bé monogamous or any explicit commandment

forbidding polygamy."
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Jesus Christ has also not spoken against polygamy théugh
it was in practice by the jews of the then society. Father
Hillman also stressed the fact that the Church in Rome
banned polygamy under the influence of Greco Roman Culture
which prescribed only one legal wife while tolerating

concubinage and prostitution. He in‘support of his view

cited St.Augustine. African churches and African Christians

often remind their European brothers that the Church's ban

on polygamy is a cultural tradition and not a confirmed

A

christian injunction.

a2 When viewed in the above background that in the

pre-Islamic era there was no restriction on the number of
wives and in addition the morality of society was so
.degenerative to have concubines and also resort to prostitution

the Quranic Injunctions in this regard appear to be blessings

o

in the society as a whole and for the women a matter of

respectability. The Quran has allowed polygamy but not without

restrictions and we quote from Duran -

If you fear that you shall not be able to deal

Justly with orphans, marry women of your choice
T

two or three or four but if you fear that you
shall not be able to deal justly with them, then

b |

only one." (4:3) .
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83. It may also be observed that it should not be

understood that the Quran is exhorting the believers

&

to practice polygamy or that polygamy is considered as

an ideal. In other words the Quran has tolerated or allowed

polygamy and no more.Now we will see why_ polygamy has

been made permissible by Quran. The answer is not very

difficult to reach. There are sitnations which require polygamy.
Islam being a feligion of universality and without any
limitation as to time and space has to provide for situations

A

obtaining at all places and at all times and, therefore,

could not ignore these compelling reasons.

84. In very many human societies females outnumber

males. According to a latest statistics in the United States
there are eight million more women than men. In Guinea there
are 122 females as against 100 males. In Tanzania the
percentage of méles is 95.1 to 100 females. What should be
a moral solution for societies witp imbalancéd sex raties.
Callously icelibacy, infanticide can be isuggested
as solutions which arei:present inlsome societies in the
world today even. The obvious to follow gf tﬁe polygamy is
.

not permitted would be to tolerate all manners of moral

decadence and degeneration such as prostitution, sex out of
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wedlock, homosexuality etc. The above evils are in fact

prevalent where polygamy is prohibited and the sex imbalances
are prevalent and this has crept into the higher stratas of
the society and in the power echelons as well. Whilst on

the subject it may also be of benefit to point out that

some women organizations complain against polygamy- by dubbing

it as cruelty to women. They however lose sight of the fact

that in this world there are societies where women themselves

choose to be'second or third wife and feel more comfortable

A

than being driven to immorality or depriviation. Many young

African brides without  distinction of religion would prefer

to marry a married man who has already proved himself to be

a responsible husband. Similarly many African wives urge

their husbands to get a second wife to avoid loneliness.

850 The problem of imbalanced sex ratios becomes

highly acute in wars and after wars. After the second world

war there were 7,300,000 more women than men in Germany out

of which 3.3 million were widows. Against 100 men in the

age group of 20 to 30 there were 167 women in that age grcup.
Many of them needed a man not only as companion or for any

]

biological reasons but also as a provider in the times of

- SBL90 L
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unprecedented misery and hardship. It is not un-known

to the world that the soldiers of the Victorious Allied
Armies exploited these Women's vulunerability. Young girls
and widows were under a compulsion to create extra marital
relations with peréonnel of the Armies who satisfied their
lust by affording cigarettes, chocolate and bread etc. to
such girls and widows. To be a second wife or a third wife
or Fourth wifg in such situations would obviously be more

respectable than decgradation to which these helpless women

would be otherwise goaded to. The permission of polygamy

becomes more and more important when we view the world in

the presence of the lethal weapons of mass destruction in

the hands of the West, which in wars eliminate male more

This position by itself proves that the Quran
which is word of Allah Almighty is meant to be for all times
for the whole of the world and contains solutions of éll
problems that the humanity may be ;opfronted with at any

place at any point of time.

86 . Reverting to the issue we may refer to the

Ayaat of Quran—e—Hakeém which may be relevant for the effectual

resolution of the point in issue.These are Ayat No.3 of Sura Nisa and
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Ayat No.35 of the said Surah. These may be reproduced

hereunder for facility of ready reference:-

[ I T
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 4:3."And if ye fear thaﬁ ye will not deal fairly
by the orphans, marry of tﬁe women, who seem
good to you, two or three or four, and ifﬁye
fear that ye cannot do justice ( to so many )
then one ( only ) or ( the captives) that your
right hands possess. Thus it is more 1ikely
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4:35."And if ye fear a breach between them twain
( the man and wife ), appoint an arbiter
from his folk and an arbiter from her folk.
Lf they desire amendment Allah will make

them of one mind. Lo! Allah is ever knower,

Aware.
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87 We have also kept in view the practice in
this regard in the early days of Islam and in particular

during the life time of the Holy Prophet (S.A.W).

88. There is no doubt that a Muslim male is permitted

to have more than one woman as wife with a ceiling of 4, at
a point of time as the ultimate, but the very Ayat which
gives this perm;ssion also prescribes é condition of "‘JJC"
and the Holy Quran has .laid emphasis in the same Verse on
the gravity and hardship of the condition which Allah

Himself says is very difficult to be fulfilled.

895 Now Section 6 of the Ordinance as framed in no

manner places any prohibition in having more than one wife.

It only regquires that the condition of " C)Aﬁ ! prescribed

by Holy Quran itself should be satisfied by the male who

wants to have more than one wife. The provision for constituting

an Arbitration Council therefore cannot in itself be said

to be violative of Injunctions of duran as only a procedure
has been prescribed how the Quranic Verse will be observed
in its totality with reference to the condition of " CJJ£“

placed an the Verse itselr.

S0. Here we may also refer to Sura Nisa Ayat 35 which

provides for the resolution of dispute between husband and
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wife and the Quranic_lnjunction% as ordained in the
said Ayat also is to refer the matter in dispute to
representatives of each of the parties to the dispute.
The provisions contained in Section 6 are therefore,

derivable on a conjunctive reading of Ayat 3 and 35 of

Sura Nisa.

ST It may however be observed that it be explicitly
made clear in’sub section (1) of Section 6 of the Ordinance
that Arbitration Council may be moved by the wife herself
Oor her parents to determine whether a husband can have a
second, third or forth wife as the case may be. We are

fortified in making the above recommendation from an instance
£ /]
-~
regarding the intention of marriage of Hazrat Ali (€?5H4r' )
I
in the presence of his wife Hazrat Fatima Bint—e—RasooL (‘2“‘:""&}")
when Nabi-e-Karim{® f?dwgw)in@icaugi his anxiety on Ali having

Abu Jehl's daughter as his second wife whereupon Hazrat Ali

refrained from having Abu Jehl's daughter as a second wife.

The right to object to the second marriage of a Muslim male

ok
would therefore be available only' to the wife herself as well as

For reference please see:-

3;,3/;14 L J}] T );I),{fr(-/ —-———(’a,lﬂ/fj’é/-—"“éj“o]

to her pareﬁté.[
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92 Before parting with the subject we may aléo
observe that Nikah as already indicated above is a social
contract of very high status and conjoins a couple and
the spouses in a sacred association, with mutual rights
and obligations, to be performed in a spirit of love and
affection that should last life long,

as envisaged by

Ayah No.21 of Sura No.30, Ayah No.228 of Sura Bagara and

Ayah No.19 oﬁ Sura—ewﬁisa. Therefore, énything, bilenfiar
small, that may provide a cause for a breach in mutal

love and trust is viewed seriously by Islamic Injunctions.
In such situations the Holy Quran enjoins uwpon all Muslims
to take appropriate measures to save this sacred union from
disruption. Reference in this connection may be made to
-Verse No.35 of Sura Al-Nisa, already reproduced hereinabove.
Since one of the reasons ‘for such disputes may be intention
of the husband to contract a subsequent marriage of his
choice, an Arbitration Council may be required to settle

the dispute. We may mention that the Arbitration Council

is not empowered to make unlawful anything declared lawful

by Islam nor tould do Vice vérsa. However, it~ﬁay be
reiterated that the status of polygamy in Islam is nonoreérrm

less than that of a permissible act and has never been considered
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a command and therefore, like any other matter made lawful
in principle may become forbidden or restricted if it ihvolves
unlawful things or leads to unlawful consequences such

as injustice. Misuse of the permission granted by
Almighty Allah could be .checked . by adopting suitable
measures to put an end to or atleast minimise the
instances of injustice being found abanduntly in the
prevalent -society. The Arbitration Council in such
circumstances would be needed to 1éok into the disputes
arising between husband and his existing wife/wives

with respect to another marriage and after taking into
consideration the age, physical health, financial
position and other attending factors come to a conclusion

to settle their disputes. However, we are of the

view and accordingly recommgnd that the Arbitration
Council should figure in wheén a complaint is made by
the existing wife or her parents/guardians. The
intention is to protect the rights of the existing
wife/wives and interest of her/their children. The

iy

wife is therefore, the best Judge of her cause who

or her parents may initiate the proceedings if her

5s sP/96 . .
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husband intends to contract another marriage. Moreover,

we feel that since a Nikah wvalidly performed with a
wife whether first or fourth necessarily entails

various consequences including those related to dower,

maintenance, inheritance, legitimacy of children etc.,

non-registration of the Nikah thus performed could

not only be a source of litigation between the parties

but

would-also lead to a lot of injustice to such wife/wives

235 Since this section has not-expressly declared

the subsequent marriage as illegal and has mereiy
prescribed a procedure to be followed for the subsequent
marriages and punishment for its non-observance, we find
that the spirit of this section is reformative only

as in fact it has prescribed a corrective measure

for prevention of injustice to the existing wife/wives;

94. ‘In the light of the above discussion we

would hold that subject to our observations and
recommendation in para 92 to amend the provisions of

section 6 of the Muslim Family Laws Ordinance, 1961,
g

the said provisions are not violative of the Injunctions

of Tslam.
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SECTION 7 OF THE MUSLIM FAMILY LAWS
ORDINANCE, 1961

95 Through Shariat Petition Nos.4/I of 1994,

7/I of 1995 and 11/I of 1998 the validity of section-

7 of the Muslim Family Laws Ordinance has been
questioned on the touch stone of Injunctipns of

Islam. The basis of these petitions in essence

is that the period of Iddat prescribed by Holy

Quran is different in different situations while
sub-section(3) of section 7 of t£e Ordinance has

made it uniform and thus the said provision is_not

in consonance with the Quranic Injunctions. The

other grievance raised is that the mandatory.requirément
for a man to give notice of Talag in writing to the
Chairman of the Arbitrary Council has been made punishable
which should not have been done as no notice of Talag
is required to be given to Chairman or any other person
by any command of Holy Quran. Yet another objection

is that the period of Iddat has been made to run under
the afo;ementioned provision from the.date of notice

to the Chairman and not from the date of. pronouncement

of Talag which is also against the Injunctions of Islam.

ST
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96 Shariat Miscellaneous Appliction No.27/I

of 1995 claims a relief in personem and is thus not

within the séope of adjudication by this Court.

S We have heard the petitioners of these
petitions as also some jurisconsults at the principal
seateand atl the éeats of the Provinces. Mrs.Asma -
Jehangir, Advocate appeared at Lahore on behalf of
some organization; ‘Maulana Fazle Raheem of Jamia
Ashrafia also appeared at Lahore‘whereas Maulana -
Niaz Muhammad Durrani, Qari Iftekhar Ahmad and -
Maulsna Arshad Yamin appeared at Quetta. Dr.Riaz-ul-
—Hassan Gillani.appeared on behalf of the Federal
Govgmmmmt while Rana Fazlur Rehman, Advocate appeared

on behalf of the Advocate-General, Punjab.

98. Mrs.Asma Jehangir submitted that ther
provisions of section 7 of the Ordinance are not
repugnant tqlthe Injunctions of Islam. All others
who appeared to assist the Court only objected to
the provision contained in sub-section(3) of

L]

section 7 of the Ordinance as violative of the

L S
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Injunctions of Islam. The repugnancy or otherwise

of other sub-seciontsof section 7 ibid were not

dilated upon by any one of them.

99 The said section 7 and the relevant Ayat-e-

Qurani are reporduced hereunder for immedaite

reference.

Section 7 of the Muslim Family Laws Ordinance,1961:-

"Talg" (1) Any man who wishes to divorce his wife
shal}, a4s soon as may be after the pronouncement of

Talg in any form whatsoever, give the Chairman notice
in writing of his having done so, and shall supply a

copy thereof to the wife.

(2) Whoever contravenes the provisions: of
sub-section (1) shall be punishable with simple
imprisonment for a term which may extend to one year

or with fine which may extend to five thousand rupees

or with both.

(39 Save as provided in sub-—secktion (5], a Talag
unless revoked earlier expressly or otherwise, shall
not be effective until the expiration of ninety “days

from the day on which notice under sub-section (1)

is delivered to the Chairman.

(4) “iWithin = thirty days of the receipt of
notice under sub-section (1) the Chairman shall
constitlite an Arbitration Council for the purpose of
bringing about a reconciliation between the parties,
and the Arbitration Council shall take all steps

necessary to bring about such reconciliation.

e e BRI G
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(5) If the wife be pregnant at the time T&laqg
is pronounced; Talag shall not be effective until
the period mentioned in sub-section (3) or the

Pregnancy, whichever be later, ends.

(6) Nothing shall ;.. debar a wife whose
marriage has been terminated by Talag effective
under this sectioﬁ from remarrying the same husband,
without an intervening marriage with a third person,

unless such termination is for the third time so

effective .

é&_;b\\_)-"\,_)\b. \_*,s’»-»l,_s\;_iia __Mn_b\_)\_,
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"And if ye fear

a breach between them twain

( the man and-wife), appoint
an.! arbiter from his folk and
an arbiter Erom her Eolk. If
they desire amendment Allah
will make them of one mind

Lo! Allah is ever knower,

Aware".  ( 4%35)
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Q ye who believe! If ye =

wed believing women and divorce
then before ye have Ttouched them,
then there is no perlod thatiye
should reckon. BUt content them
and release them handsomely.
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O Prophet! When ye

( men) put away women , put

them away for their (legal)
period and reckon the period,
and keep yourduty to Allah,

your Lord. Expel them not

from their houses nor let them
go forth unless they commit
open immorality. Such are

the limits(imposed by) Allah,
and who so transgresseth Allah's

limits, he verily wrongeth his

it soul! Thou knowest not: it
may be that Allah will after-
ward bring some new thing
to pass. ( 65:1)
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"Then, when they have reached

their term, take them back in
kindness or part from them in kind-
ness' and call to witness two just men
among you, and keep you testimony
upright for Allah. Whoso believeth
in-Ailah and the Last Day is exhorted
to act thus. And whosoever keepeth
his duty to Allah, Allah will appoint
& way out for him"

(EHE SRR
~ “/
s L w,oi\ o ;.;.,;5 S:\ M.
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"And for such of your women
as despair of menstruation, if ye
- doubt, their period (of waiting) shall
be three months, along with those
who have it not. And for those with
child, their period shall be till they
bring forth their burden. And who-
% soever keepeth his duty to Allah, He

maketh his course easy for him".

(654N
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100. We have very carefully gone through the
provisions §ontained in section 7 of the Ordinance

and also minutely perused the Ayat-e-Qurani on the

subject.

akgm: - In our view the purport of section 7 of

the Ordinance is regulatory only to give certainity

to an event of great importance for the spouses and

their families. Howéver, the over exuberance of
legislation in a new field has resulted into the creeping
in of certain discrepancies and implied violation of

the Injunctions of Quran in two of its sub sections viz:
sub-sections (3) and (5).

Q2. Talag though a legally permissible mode of

separation between spouses énd bringing to end the
relations between husband and wife is nevertheless an
act which has been looked down upon by Holy Prophet
(S.A.W). He has termed Talaq as ( Lbnké&;é;&() foe
the most abhored amongst the permissible acts. This

Hadith of Nabi-e-Karim (S.A.W) gains significance when

x

read in conjunction with Ayat No.2 of Sura Talag which

has been reproduced above. It would be distinctly seen

moe e B IO
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that the emphasis of presence of witnesses in the matter
of Talag by Holy Quran is for obvious reason that since

it diéassociétesltwo persons from each other who were
before that act the closest to each other and, therefore,
all obligations towards each one of them,should be brought
to end with éertainity through recorded measure: The
principle underlying the provision of section 7 being the
intention to achieve the objective of Holy Quran viz: to
avoid uncertainity and exploiuﬂjonas‘reqards ene of ‘the
most important- elements of an Islamic society which if not
recorded may entail immorality as also litigation no

valid objection can be raised to the spirit of section 7

of the Ordinance.

ILGEE] However, we are of the view that sub-section (3)

as presently framed does not conform to the requirements of
Injunctions of Quran. The period of Iddat can be clearly
derived from the Ayaat herein above quoted and these cater
fér situations of all types thatrmay arise in the event of
Talag. It may be pertinently observed that the matter of

s

Iddat is of great importance as’can be seen from Ayat No.l

of Sura-e-Talag. There is emphasis laid that the period of

S D USRI
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Iddat should be computed specifically and accurately
and for each situation that may arise specifical period

has been prescribed. For example in the case of a marriage
which has not been conSummatéd there is no period o? Iddat
as laid down by Ayaﬁ No.49 of Sura Al-Ahzab. Similarly in
case of Talag during the period of pregnancy the Iddat
stands terminated immediately on the delivery-of child
which may well be within one minute of the pronéuncemént

of Talag as mentioned in Ayat No.4 Surat Talaq. Now keeping
this period of 90 days in such cases as well is clearly
violative not only of the Injunctions of Islam but is also
a matter of grave herdéhip to the divorcee. Islam is the
protector of rights of all human beings and is the, first
peligion which has conferred all possible rights that
could be bestowed upon a woman. Fixation of period of 90 -
days of Iddat in all case including those referred to above

abridges the rights of women as bestowed upon them by

Quran and therefore, does not merit to be retained in the

present farm.

I It may also be of benefit to express our firm

view that the period of Iddat is to commence from the

srere P LB
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date of pronouncement of Talag and not from the day

of delivery of notice to the Chairman as the Talaqg takes
effect from the déte of pronouncement of Talag by the
husband. Now it may well be that the husband may not give
notice of Talag as required by sub-section (1) of section
7 with ill intention for a long period and thus by virtue
of sub-section (3) keep the woman in suspended animation
and cause her torture by keeping: her bound although according
to the Quranic Injunctions she wéuld %tand released of the
bo;d and under no obligation towards him. This will certainly
be a cruelty to the woman who by virtue of this provision
can be exposed to the Hazards of litigation by an
unscrupulous husband if she marries after the expiry of
Iddat as enjoined by Holy Quran but before the expir? of
pericd prescribed by sub—éection (3) ibid. Such a situatioﬁ
of uncertainity entailing peril to a party should not be
allowed to continue.

105. Adverting now to sub-section (5) of section 7

the same when viewed in the light of the above discussion
élso appears‘to be an unwanted provision as it prescribes a

period which is not in consonance with the period of Iddat

e BALOT
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scribed by the Quranic Injunctions referred to above.To our

mind there is no need to have sub-section (5) as a
separate provision because a comprehensive sub-section
(3) providing all periods of Iddat as may be enjoined
upeon a Muslim woman when Talag is pronounced by her
husband should be succinctly provided in one and the
same sub-section.

106 . In view of the foregoing discussion we would hold

that ‘section 7 of the MusLﬁnFaMiyjﬁws(ﬁﬂimﬁme,1961 as a

whole cannot be declared as violative of Injunctions of

Islam. However, the provisions contained in sub-section (3)

and sub-section (5) of the said Section 7 cannot be maintained.
107, Resultantly we declare that sub-section (3) and
sub-section (5] of section 7 of Muslim Family Laws Ordinance,
1961 are repugnant to the Injunctions of Islam And s

directed that the President of the Islamic Repubilie of

Pakistan shall take steps to amend the law so as te bring

the above provisions into conformity with the Injunctions
of Islam. The above provisions of sub section (3) and

k1

sub-section (5) which have been held to be repugnant to

el i S
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the Injunctions of Islam shall cease to have effect on

31st day ef Mareh, 2000.

108. All the 37 petitions detailed in the- opening

para hereof are disposed of in terms of the above judgment

AR In the end we also feel that thanks to and

appreciation of assistance of all those who appeared

to assist the Court be placed on record.

- }E\\Vw(pﬁ‘.::‘:;:’ 5
(M. MAHBOOB AHMED —

CHIEF JUSTICE

o T

(DR.FIDA MUHAMMAD KHAN) (CH.EJAZ YQUSAF)
JUDGE JUDGE

Islamabad,

05th January, 2000.
Umar Draz/*

APPROVED FOR REPORTING
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